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About the MLMA Lessons Learned project:

The Harty Conflict Consulting & Mediation [HCCM] project team was selected to conduct a lessons learned study of the
Marine Life Management Act [MLMA] as described in the RFP issued by the Ocean Protection Council on October 27,
2008. In the words of the Request for Proposals “Both DFG and the Commission have agreed that summarizing lessons
learned from the previous FMP-approval processes could help to streamline efforts in the future. Additionally, because
each past FMP creation process involved vastly different protocols, standards, costs, and time investments, a study
evaluating comparative lessons learned could function as a useful reference for future efforts. The study will evaluate
the successes and challenges of the implementation of the MLMA and provide recommendations to direct future
MLMA efforts by DFG and the Commission.”

About this document:

This is a review draft of the second report prepared to assess lessons learned about the implementation of the MLMA.
The first report addressed Task One under the contract scope of work: a description of California’s experience imple-
menting the MLMA. This report combines Tasks Two and Three: evaluating the MLMA, identifying lessons learned, and
providing recommendations for improving future implementation. This draft report is intended to serve as both an
evaluation and a catalyst for identifying alternatives, looking backward as well as toward possible futures for Califor-
nia’s management of its living marine resources.

Comments invited:

Comments are invited to improve the accuracy of this draft report. Specific MLMA experiences and identification of
reliable sources of relevant information are particularly welcomed. Those comments will inform preparation of the
final report.

Please send comments in electronic format to: MLMALL@scc.ca.gov. Due by: January 31, 2010
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Executive Summary

The Marine Life Management Act of 1998 (MLMA or Act) has been described as a “paradigm shift” in
management of California’s living marine resources. It was passed at a time of great change in marine management at
the federal level and in other states as well as in California. As in other places, California’s MLMA required improved
science, wider constituent involvement, and regulatory decision-making constrained by limits on short-term harvest

intended to ensure long-term sustainability.

Important elements of the MLMA have been successfully implemented. The Act required the preparation of
Status Reports about marine resources, a Master Plan, and two Fisheries Management Plans (FMPs) for specific
species (white sea bass and the near shore fishery). But after these explicit requirements of the Act were satisfied,
momentum slowed. Three state fisheries are managed under FMPs today (the market squid FMP was completed in
response to a separate legislative requirement). Development of an FMP for herring has been underway for two years.
The Department of Fish and Game (DFG or Department) has requested participation from external partners to prepare

a Spiny Lobster FMP beginning in 2010 and projects a halibut FMP will be undertaken thereafter.

Only a small number of the more than 100 California fisheries are managed under FMPs and it is likely this
situation will continue. While the fisheries managed under FMPs include measures that provide for sustainable
fisheries, they are the exception rather than the rule when considered in the context of all fisheries. Moreover, the
evidence for precaution in data-poor fisheries managed by the state is uneven and raises questions about the capacity
to develop or implement the programs, plans and measures that contribute to long-term sustainability. Measured
against its overall goal of sustainable management of fisheries, the MLMA cannot be judged to be successful at this
time. Simply stated, there is not enough information available about many species to make a sound judgment that

they are managed sustainably.

A central lesson learned from California’s experience with the MLMA is that the Act lacks features necessary to
accomplish the changes that it sought. The MLMA has no explicit requirements for the preparation of additional FMPs,
gives no assurance of adequate resources to accomplish its goals, provides no sanctions or remedies for failures, and
provides only limited new authority to the Department or to the Fish and Game Commission (FGC or Commission). The

legislation also failed to provide funding sufficient to accomplish its objectives.

One clear lesson from this evaluation is that the ambitious goals of the MLMA were advanced with little
attention to ensuring that the state entities most responsible for success — the Department and the Commission—had
sufficient capacity and resources. Moreover, no stakeholder has demonstrated a compelling self-interest in successful
long-term implementation of the MLMA. Also troubling is that the economic value of living marine resources is
relatively modest, being a small fraction of the value of California agriculture, for example, and a tiny fraction of the
state’s overall economy. Absent compelling self-interest by stakeholders or a sizable role in the California economy, it

is difficult to sustain policy makers’ commitment to effective policies regarding living marine resources.
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Some of the responsibility for remedying the shortcomings of the MLMA, and the system by which the state
discharges its responsibilities to protect and preserve ocean resources as a public trust, lies with the Legislature. There
is, however, a great deal that the Commission and the Department can do on their own, or with the assistance of the
Ocean Protection Council, other state agencies, and even federal agencies. In particular, a clear management plan with
explicit objectives based on practical resource constraints would provide a valuable foundation for decision making
and evaluation of progress toward sustainability. Clarity regarding actions to be taken over the next few years and
expected results both provides a foundation for accountability and can appropriately define expectations of what is

possible with current policy tools and resources.

These observations lead to the central recommendation from this lessons learned assessment: the
Department and Commission should focus on achieving the goals of sustainability and ecosystem-based management
that are central to the MLMA and other policies, using the broad suite of tools already available, including those in the
MLMA. These goals already provide the broad legal context within which DFG and the Commission act. The
recommendation here is to clearly, publicly state what will be achieved in the next three years (by December 31,
2012), by completing identified actions, subject to evaluation against specified performance measures for these two

goals. No such management plan exists now and the Master Plan does not fill that need.

Importantly, Californians express strong support for effective management of marine resources. In 2003, a
very large majority (88 percent) of Californians said the condition of oceans and beaches was personally important to
them and 60 percent said it was very important.” This reservoir of public support for effective management of living
marine resources has not been tapped to provide needed fiscal, staffing and political support for policies in this arena.
Clear, transparent discourse about the progress, and the challenges, of managing living marine resources is the best
strategy with which to mobilize public support. Public perception that all is well, or that crises follow crises without
effective public action, would be neither accurate nor likely to yield long-term support needed for effective

management.
This report is organized in five sections:
1. A framework for understanding how to manage living marine resources
Institutional and policy foundation

Implementation of the MLMA

W N

Information on sustainable use of living marine resources
5. Recommendations

In addition, two appendices address the role of science in the MLMA (Appendix 1) and specific questions posed

in the Scope of Work for the project (Appendix 2).

! Public Policy Institute of California. It’s a Beach State ... of Mind: Despite Tumultuous Times, California’s Golden Coast Still
Captures Hearts. San Francisco. PPIC. November 2003.
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The information in the report is taken from the statute and legislative history, California Fish and Game Code,
regulations, published reports and documents, and interviews with persons who had direct experience with MLMA

enactment and implementation.

Consistent with the overall project approach, this document is intended for public review and comment. The
project team expects that it will stimulate constructive thinking and public discussion about MLMA challenges, lessons
learned, and possible solutions. The project team looks forward to reviewing this input in preparing a final report. An
earlier draft was reviewed by staff for the Department, Commission, and OPC; this current draft does not represent the

views or policy positions of those agencies and has not been endorsed by them.

The recommendations made in the report are listed below in Figure A, along with information about which
public entity should initiate action and proposals for possible new legislative authority. In most cases, it appears that
sufficient basis exists to act on the recommendation, but that some “clean up” or further elaboration of legal authority
may be needed in the future. This summary is provided as an overview and should be understood, considered, and

acted upon in the context of the full analyses and discussion of this report.
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Figure A: Summary list of recommendations and identification of responsible public entities

Number Recommendation Public entity which Possibie need for new
initiates legislation
1
Develop an effective management plan for living marine resources, considering DFG and FGC Over long-term, “clean-up” of
the MLMA as one tool among those available. existing law possibly useful
but not essential
Elevate the importance of information in managing living marine resources, ef- DFG and FGC May be required for full effec-
fectively moving toward “Fishery Information and Management Plans.” tiveness
Establish management processes ensuring that the privilege of harvesting public DFG and FGC Appears consistent with
trust resources carries an obligation to pay for the costs of collecting data and MLMA
the management actions required to support sustainable management.
4 . . . . h A :
The Legislature should transfer full authority for interpretation of marine fishery Legislature Yes
management legislation and management of state fisheries to the FGC [and DFG]
or other policy making body see Recommendation 5 below. The Legislature
should not hear appeals from individual fishery groups, either recreational or
commercial, for legislation to “fix” their specific problems.
5 . . . Y .
Improve the capacity of the Commission and focus its work on broader policy and | FGC Selected items recommended
management roles and away from individual resource user actions. for consideration in this re-
port
6 . Lo . o . . .
Redirect resources devoted to individual fishing permit issues. DFG and FGC Possible need if clear barriers
are identified
Convert to electronic record keeping for all fisheries data. DFG Possible need if clear barriers
are identified
8
DFG and the FGC should clearly articulate policy regarding MPAs and fisheries. FGC and DFG Possible need but current
laws appear to offer reason-
able foundation
9 . . . -
Set a clear timetable and specify the resources necessary to gather Essential DFG Not at this time

Fishery Information (EFI). Define preferred stock assessment model(s) and link
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Number Recommendation Public entity which Possibie need for new
initiates legislation

EFI needs to data required to implement the stock assessment model so that
management needs are met in an efficient manner. Link this work to the man-
agement plan described in Recommendation 1.

10
Clarify the Ecosystem Based Management model and how it relates to EFI, habi- DFG Not at this time

tat protection/restoration, and fishery management. Some basic ecosystem
thinking could be incorporated into FMPs and all fisheries management actions
during routine status reporting, such as food web diagrams to identify predator
prey relationships, which may impact other fisheries, and any known relation-
ships between ocean climate cycles and species productivity that may impact
future yields.

11
Continue the policy of peer review of FMPs and other important management DFG Not at this time

actions. Experience from past peer reviews should be used to streamline the
process to ensure the most efficient use of both reviewers’ and DFG staff time.
The CALFED science program established a process that has worked reasonably
well and DFG could use experience from this program to help improve its own
peer review process.

12
DFG needs to regain some of its lost stature as an organization that runs on a DFG, possibly with support of Possible need for resources

foundation of good science as this will enhance its credibility as a management OPC
organization.

13
DFG (in collaboration with the OPC and the FGC) should organize a series of DFG, FGC, and OPC Not at this time

workshops offered by academics and practitioners knowledgeable about effec-
tively incorporating science and information and new policy tools into fisheries
management. Existing approaches in California (e.g., CALFED Science Program
and Independent Science Program, MPA Monitoring Enterprise) should be exam-
ined for lessons. Personnel at all levels within DFG, the FGC and OPC should be
encouraged to participate in these workshops.

14
Fisheries management actions should identify quantitative and conceptual mod- DFG, possibly with support of Not at this time

els that underlie management now and in the future. These models should be OPC
used to structure the research program to ensure that the needs of assessment
and, ultimately, ecosystem models are satisfied in an efficient way.
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Number

Recommendation

Public entity which
initiates

Possibie need for new
legislation

15

Fishery management actions should include explicit consideration of how the
broad range of habitat alterations that human activities cause in coastal waters
(including estuaries and coastal marshes) are likely to impact productivity of
commercial and recreational fisheries and offer ways to mitigate those impacts.

OPC could take lead on this
broad question, working with
DFG

Not at this time

16

DFG should establish a technical advisory committee and initiate a series of
workshops to assess the implications of both cyclical and long-term changes in
ocean conditions on California fish stocks and how knowledge of these effects
could be incorporated into management. CalCOFI could be a good framework for
assembling such a series of workshops, because it has long been a focus for the
analysis of ocean climate variation and its effect on the marine biota of Califor-
nia. The CalCOFI Symposium in 2009 addresses "Forecasting Fishery Productivity
in the California Current," which could be an excellent starting point for work-
shops.

DFG

Possibly needed to provide
resources

17

Successful co-management of fisheries requires a high degree of trust and re-
spect between fishers and managers. At present the necessary trust and respect
appears to be lacking in most fisheries. DFG should take the initiative to develop
pilot projects in collaborative data gathering and other aspects of fishery man-
agement with willing fishers as a step toward developing the necessary trust and
respect.

DFG

Possible future need

18

The OPC, in consultation with the Ocean Trust, the FGC, DFG, and the Science
Advisory Team of the MLPA, should establish a committee to initiate the process
of developing a comprehensive research strategy for the California Current Large
Marine Ecosystem. The strategy should engage with the marine research infra-
structure in Oregon and Washington to develop an inclusive research program as
envisioned in the WCGA.

OPC, with FGC and DFG

Not at this time

19

DFG should convene an advisory committee of social scientists, including econo-
mists and social anthropologists, to develop a strategy and a plan for defining
essential socioeconomic information and how it can be used in management of
fisheries. This should be done within the context of continuing budget constraints
and the role that social and economic considerations are expected to play in sus-
tainable fisheries. An initial workshop might be followed up by a pilot project
(funded through Sea Grant or other appropriate mechanism) to test the ultimate
cost and usefulness of socioeconomic EFl in fishery management.

DFG, with possible support of
OPC

Possibly needed to ensure

resources

10
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A FrameworKk for Understanding how to Manage Living Marine
Resources

Managing living marine resources is difficult. The underlying natural systems are complex and changing. The
responsibility for managing marine resources is fragmented among many agencies, which operate in multiple policy
arenas. Stakeholders — recreational fishermen, commercial fishermen, boaters, SCUBA divers, environmental groups,

ordinary citizens and many others often have an active interest in a narrow range of marine resources: a specific

species, location, or use of the ocean. Sometimes these interests are in conflict, with some users wanting to harvest a

resource while others preferring to minimize extractive uses.

Policy makers and managers will benefit from an effective, simple framework within which to understand the
work. Such a framework can also inform interactions with legislators, the governor, stakeholders and interested

parties. Figure 1 shows the elements of such a framework.

Figure 1. Framework for effective management of living marine resources
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The MLMA, together with other legislation, establishes a management goal: sustainable use of living marine
resources, shown on the center-right of Figure 1. A clear goal is critical to effective policy implementation. If there is
no agreement about the goal, any policy usually succeeds in doing something of value to some interest group and fails
by not meeting the expectations of others. It is critical to measure systematically the progress towards the goal.
Success can motivate additional effort. Failure can be analyzed and provide insights into needed changes in

institutions, policies or implementation activities.

At the core of this framework — to the left of the goal — are two factors that policy makers and managers can
control to some degree: (1) institutions and policies, and (2) the capacity for implementing policies. Institutions and
policies should be “sound,” meaning that they are designed to achieve desired goals in most foreseeable conditions.

Implementation should be “competent,” meaning that agencies have the capacity to execute policies effectively.’

As explained in more detail below, the MLMA defines the responsibilities of key agencies and sets policy goals
and procedures, but it pays little attention to ensuring that these institutions have the capacity required for effective
implementation of these policies. As a result of this weakness in institutional design, specific initial milestones required
by the MLMA have been completed, but the extensive development of Fishery Management Plans (FMPs) anticipated

by some to result from passage of the MLMA has not occurred.

Above and below these three elements are two additional areas warranting attention and action: (1)
understanding of relevant physical and human systems and (2) understanding of relevant institutional, policy and
management tools. These areas are “outside” in the sense that information is developed and shared not only by state
agencies and legislators but also by other players — fishermen, scientists, and others. The system can operate effec-
tively only if agencies can work smoothly with the institutions and individuals who do not have formal responsibilities

for putting policies in place and making them work.?

For example, the understanding of life cycles of rock fish or of the effects of human settlement near coasts is
relevant to sustainable use of living marine resources, but that understanding develops in universities, among
stakeholders, and in agencies with other missions, as well as among those directly engaged in this policy arena. Simi-
larly, concepts regarding the importance of effective support for those charged with policy making (such as the Fish
and Game Commission) or regarding policies and management approaches which engage user communities in achiev-
ing desired policy objectives, developed in several locales and different policy arenas. “Catch shares” proposals are an
example of an idea originating outside government agencies — in universities and think tanks — intended to encourage
users of natural resources to behave as “owners” with personal stakes in sustainable use. California policy makers

need to know about such proposals and be able to assess their usefulness in California.

Figure 2 summarizes the current status of these elements of California’s marine management system. The re-

mainder of this report analyzes lessons learned and offers recommendations linked to these elements. The key lesson

2 “Competence” in this framework refers broadly to institutional capacity and not to job performance.
* This is not a unique problem in state resource management. A new report by the Public Policy Institute of California entitled
“California Water Myths” identifies a similar challenge facing water policy makers (p.3).

14
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is that California’s system for managing living marine resources is currently inadequate: it is hampered by weaknesses

that must be addressed to improve prospects for achieving the MLMA goal of long-term sustainability.

Figure 2. Summary overview of California’s current capacity for management of living marine resources

Element

Current situation

Sound institutions

Policy making fragmented among legislature, FGC, and federal
agencies. FGC has very limited resources available. DFG has mul-
tiple, conflicting missions and erratic funding. OPC touches large
number of marine resource issues, but has weak linkage to policy
making regarding living marine resources. Overall, weak, given
challenges in managing public trust resources.

Sound policies

Broad suite of policy tools available, a positive feature. However,
few policy tools give affected parties incentives to achieve policy
goals. MLMA includes detailed prescriptions as well as broad
themes, leading to tension regarding effective implementation.
MLMA lacks accountability mechanisms or guidelines for meas-
urement of progress, e.g., bringing 80% of fished species to
moderate data status by 2012.

Competent implementation

Challenges inherent in weak institutions, multiple missions, and
limited resources. Overall, largely responsive to direct legislative
direction with a tendency toward narrowly focused actions.
Weak management frameworks for measurement of progress,
adaptation, and accountability.

Understanding of relevant physi-
cal, biological and human sys-
tems

Capabilities to generate information dispersed among DFG, uni-
versities, agencies, resource users and others with DFG science
capacity relatively limited. Little institutional capacity to organize
available information to effectively support policy making and
resource management.

Understanding of relevant insti-
tutional, policy and management
tools

Capabilities to generate information dispersed among universi-
ties, agencies, resource users and others, which is appropriate.
No systematic attention within California public agencies to

bringing this information into policy making and management.

Sustainable use of living marine
resources, measured systemati-
cally

Understanding progress toward sustainability limited by lack of
systematic assessment or evaluation of the status of many spe-
cies.
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Institutional and Policy Foundation

This section first examines fragmentation of policy making and management capacity and then turns to budget
and personnel resources available to the Department of Fish and Game (DFG or Department) and the Fish and Game

Commission (FGC or Commission).

Fragmented institutions and multiple policies
Management of California’s living marine resources is fragmented and complex. Ocean resources are

considered public trust resources and are open to access by all citizens.” States grant the public the right to fish, but
have a duty to protect and preserve ocean resources.” Management of marine fisheries in the United States involves
three basic jurisdictions: federal, state, and international. Because fish populations often overlap jurisdictions,
management is shared among states, between the federal government and the states, or between the federal
government and other countries through bilateral or multilateral agreements. For example, vessels fishing for tuna in
the deep ocean off California’s coast may be governed by an international agreement administered by the Inter-
American Tropical Tuna Commission. Vessels targeting herring or sardines beyond state waters are governed by
federal regulations. Nearshore fisheries like squid and crab may come under state or federal regulation, while inshore

shellfish harvest is entirely under state regulation.

The institutional structure of fisheries management was complex before passage of the MLMA in 1998, was
not made simpler by that Act, ® and remains very complex. The challenges of sorting out authorities of the Commission,
the Department, and the Legislature are significant and are further complicated by the authority of the State in
relation to that of the federal government. Figure 3 illustrates this complexity. It shows the most important state and
federal policy actions affecting fisheries in state waters since the 1990s, alongside key points in the passage and
implementation of the MLMA. At almost every key decision point for the MLMA, a federal agency or another state

agency was taking action that was integrally connected with the Department’s implementation of the MLMA.

4 See, e.g., Martin v. Waddell’s Lessee 41 U.S 367 (1842) which affirmed the public’s right in fisheries resources. People v. Weeren,
(1980) 26 Cal.3d 654, 661 applies California law to marine waters. Arnold v. Mundy, 6 N.J. L. 1 (N.J. 1821), a New Jersey case is
illustrative of other states similar approaches, where the court found a landowner may not stop others from gathering oysters. For
treatment of public trust, see Audubon 33 Cal3d 419, 658 P.2d 709 (1983) a case which required preservation of inland fisheries
resources on public trust grounds. A general review of public trust, coastal states and fishery management, is available in Ocean
and Coastal Law and Policy, American Bar Association 2007, at 52-53.

5 Coastal States Organization, “Putting the Public Trust Doctrine to Work: the Application of the Public Trust Doctrine to the
Management of the Lands, Waters, and Living Resources of the Coastal States,” [2d ed. 1997] at 17-18.

® See the Master Plan flow chart in Figure 4 below (p. 17) for a visual depiction of a multiyear process to adopt a FMP. This figure
is being reviewed with input from DFG and FGC staff and a revised version will appear in the final report for this project.
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Figure 3: Timeline of fisheries related events, 1990s-present

California

MLMA Events

Other

Federal

Limited access in various 1994-95 .
fisheries prior to 1994-95

SALMON DISASTER DECLARATIONS: U.S. Dept. of
Commerce declares federal fishery disaster, enabling release
of emergency disaster relief assistance. 5/26/1994 FR doc
9422078 (Sept. 2, 2994); Aug. 2, 1995; 61 Fed Reg. 17879-
17881 (April 23, 1996)

Abalone closure

MAJOR REFORMS: Passage of Sustainable Fisheries Act.
Reauthorization of Magnuson Fishery Conservation and
Management Act. 96 Pub. L. 561, 94 Stat. 3275

Legislature passes
MLMA AB1241

California salmon listed as endangered;threatened
(62 Fed. Reg. 3308 (Jun. 18,1997)

Legislature passes MLPA
FGC Policy on
Restricted Access

First Status of fisheries
published as California’s
Living Marine Resources:
A status report

PACIFIC GROUNDFISH DISASTER: Declaration of federal
fishery disaster in west coast groundfish. The Secretary of
Commerce announced the determination of a commercial
fishery failure on January 19, 2000.

* Master Plan
+ White Seabass FMP » Channel Islands Marine
* Nearshore FMP Protected Areas adopted

Status report updated with
additional species

* Market squid FMP « Ocean Protection Council
adopted 2004 created. Public Resources
Code 35600-35625
» ARMP adopted

Status Updates & State of
Fisheries

Magnuson Stevens Reauthorization Act: California, Oregon
and Washington delegated authority to manage Dungeness
crab. 104 Pub. L. 208

Central Coast MLPA
package adopted

MLMA Lite (AB 2532)
Vetoed

Dungeness Crab Task
Force (SB 1690) created by
Legislature, August 2008.

Secretary of Commerce announces Salmon disaster
declaration November 2008, continued in 2009

Amendments to WC groundfish plan by PFMC; stocks
rebuilding; quota program adopted. 74 Fed Reg 9874
(March 6, 2009)
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The MLMA captured the prevailing philosophical direction in analyses of fisheries management at the time of
its passage. It is beyond dispute that fishery management is changing within and outside California, and this should be
acknowledged and even celebrated. Key changes in California since the MLMA include a greater emphasis on data-
driven decision making and science, some evidence of precaution in management, a greater appreciation for the
contributions of fishery participants and others to management, development of fishery management plans (FMPs)
required by the legislation, development of a Master Plan, and improved reporting on the status of the state’s
fisheries. While difficult to measure according to a single yardstick, interviews suggest these changes are clearly linked
to passage and implementation of the MLMA. That said, these changes represent a beginning phase also characterized
by increased appreciation of what is not in the MLMA, including clear direction about how to address the basic lack of

Essential Fish Information (EFI) for most of the state’s fisheries.

The MLMA is generally consistent with federal fisheries policy in its focus on sustainability, data-based and
scientifically informed decision making, and increased engagement with constituents and the public. Federal-state

interactions appear to support effective marine policy integration and resource stewardship.

Passage and Implementation of California’s Marine Life Management Act, released earlier in this project’,
describes the complex relationship between federal law, primarily the 1996 Sustainable Fisheries Act (SFA), and the
MLMA. On balance it appears the MLMA is consistent with the core goals and objectives of the SFA, including 2006
amendments aimed at reducing bycatch. A number of California’s high-value fisheries are managed either wholly or
partially under the SFA. California appears to benefit from stock assessments and other data-gathering and analysis
conducted with federal resources, and the Pacific Fishery Management Council, or PFMC, provides one forum for
public engagement that is consistent with MLMA objectives. According to interviews, the PFMC, like California, has
made very little progress toward effectively integrating ecosystem-based management, or EBM, into its management
approach, which remains tilted toward harvest and single-species analysis. Nonetheless, California derives benefits
from the federal fisheries management framework, particularly from federal resources devoted to data-gathering that

can assist in improving EFI.

In the context of fragmented institutional arenas and multiple existing approaches to managing fisheries,
putting the MLMA philosophy into operation has been challenging for DFG, the FGC, fishery participants, and others
interested in marine resource use and conservation. Common to most state regulation, developing a FMP involves
multiple steps, shown in Figure 4. Also common to state regulatory processes, formal action by the Commission and
then the Office of Administrative Law are controlled by statute as to form and schedule. The MLMA influences steps
leading up to formal Commission action on FMPs, e.g., in the design of the policy, use of science, and stakeholder

involvement, and in implementation phases.

Both the Commission and Legislature are attractive forums for interests seeking to influence fisheries

management in California. The Commission can influence FMP development preceding formal adoption and during

’ Marine Live Management Act Lessons Learned. Passage and Implementation of California’s Marine Life Management Act. July 15,
2009. http://www.opc.ca.gov/webmaster/ftp/project_pages/mimall/T1_draft
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implementation through interaction with the Department, stakeholders and the public at its meetings. The Legislature
can affect these processes in a variety of ways, including budget allocations, control language included in budget bills,
oversight hearings, and new or amended statutes. Consistent with experience of such bodies in any area of public
policy, interests affected by fisheries policies frequently seek relief from one or another dimension of the policies or
some change that advances their perspective on how the policy should be structured or implemented. As a
consequence, marine resources policy development in California often appears to be driven by legislative influence
focused on single “problems” and not by the science-based approach mandated in the MLMA when the legislature
looked at issues more broadly. The legislatively created Dungeness Crab Task Force is the latest example of a single,
high-value fishery forcing a shift in Marine Region priorities, with inevitable impacts on overall staffing and resources.
DFG management reportedly sought in late 2009 to limit staff work supporting the Dungeness Crab Task Force by

limiting its participation between formal meetings to occasions responsive to formal OPC requests for data.?

Table 1 illustrates the resulting fragmentation in policy making patterns. It shows that MLMA-based FMPs are
used to manage only three fisheries — white seabass, market squid, and 19 near-shore species. All other species in the
top 20, ranked by commercial landed value, are managed directly by the Legislature or the Commission or by the

federal PFMC. The implementation of these policies — the day to day management — falls largely to the Department.

The MLMA was designed to provide the foundation for all state management of living marine resources, but
the fragmented structure of marine management and political pressures from narrowly focused stakeholder interests
have prevented progress toward the kind of ecosystem-based management that the MLMA directs. Accordingly, top
DFG staff must spend a large portion of their management time working through the PFMC or with the Legislature and

the Commission rather than primarily through MLMA-based FMPs.

The causes of this fragmentation can be traced back, in large measure, to the MLMA itself. The statute directs
the Department and the Commission to adopt a multi-species, ecosystem-based approach for management of living
marine resources, but the law does not include any deadlines, penalties, or other requirements that would force action
that complies with MLMA goals. The statute also has limited practical scope, because it leaves in place most existing
management policies and effectively exempts many fisheries from its provisions, including those managed by the
Legislature. While the FGC can develop an FMP for legislatively managed species, doing so requires legislative

approval.

Effective policy implementation depends on specific requirements, powers conferred, resources available, and
remedies provided. The changes in legislative language as the MLMA was enacted resulted in a statute with limited
explicit requirements, limited powers, no continuing provision of resources, and no remedies for failure to act. While

the intent of the original AB 1241 could understandably be characterized as dramatically changing policies on use of

% 1n 2009 the Legislature enacted AB 571 (Saldana), a program focused on a single commercial fishery: lobster. The bill was vetoed
by the Governor. The veto message cited three concerns:

1. Increasing the cost of a commercial permit by almost 90%

2. The risk of driving some permittees out of the fishery due to increased costs, and

3. Imposing new mandates and obligations on DFG without adequate funding.
These concerns merit re-consideration in light of recommendations discussed later in this report.
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California ocean resources, the MLMA as enacted was narrower in its aspirations. At least as importantly, some of the
provisions of AB 1241 intended to achieve more effective policy making, such as establishing a “Marine Life
Management Commission” with significant regulatory authority, or explicitly requiring use of a precautionary approach

to manage fisheries, were removed before passage of the bill.?

As enacted, the tools the Department may use to meet the goals of MLMA are, at least arguably, discretionary.
For example, the MLMA provides discretion to the Department in how and to what extent it conducts collaborative
science, designs dispute resolution, promotes co-management, secures peer review, develops FMPs, identifies non-
fishing sources of depressed fisheries, evaluates the management system, specifies measures to achieve sustainability,
chooses the approach to manage emerging fisheries, and imposes fees. Additional flexibility has been provided by

amendments to the statute that extended deadlines for completion of mandatory elements.
While the Master Plan required by the MLMA specifies steps and processes for implementation, it ultimately
can be no more forceful than the underlying statute.’® And it is unrealistic to believe that the existence of any statute

or planning document will easily alter the expression of stakeholder self-interest in policy processes.

’See Passage and Implementation of California’s Marine Life Management Act pages 18-26 for discussion of provisions included at
passage of the Marine Life Management Act.
' The Master Plan is not an effective management plan, although it is an important tool.
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Figure 4: The FMP Development Process
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Table 1: Management of California Commercial Fisheries

Fishery Major management policies Rank by commer-  Rank by commer- Rank by commer-
in place (date) cial landed value,  cial landed value, cial landing weight,
in dollars, 2007 2007 2007
White sea bass MLMA FMP (2002) $1,154,017 16 24
Near shore MLMA FMP (2002) $2,424,836
Squid MLMA FMP (2004); re- $29,093,312 1 2
stricted access (2005)
Abalone Recovery and management S0 na
plan (2005)
Crab, Dungeness CA legislature. Vessel-based $26,892,110 2 6
restricted access (1992)
Sardine, Pacific PFMC. Limited entry (1999) $8,218,158 3 1
; capacity goal (2003)
Salmon, Chinook CA legislature, PFMC; Re- $7,835,240 4 12
stricted access (1983)
Lobster, CA spiny CA legislature, PFMC; Re- $6,915,601 5 21
stricted access (1997)
Sea urchins FGC. Restricted access $5,400,279 6 4
(1989). Effort reduction
(1990)
Sablefish PFMC; FGC $4,872,745 9
Swordfish PFMC; FGC $3,126,635 18
Prawn, spot FGC $2,879,716 34
Sole, Dover PFMC; FGC $2,376,031 10 7
Sole, Petrale PFMC; FGC $2,122,196 11 10
Anchovy, northern PFMC. Limited entry (1999) $1,103,299 17 3
; capacity goal (2003)
Mackerel, Chub PFMC. Limited entry (1999) $788,915 20 5
; capacity goal (2003)
Hake, Pacific (Whit- PFMC; FGC $386,216 24 8
ing)
Herring FGC. Sac-roe fishery limited $149,073 41 16

access (1983)

Sources: Commercial landed value and weight from the National Ocean Economics Program

Notes: No commercial take of abalone. Value for herring includes Pacific Herring and roe on kelp. Value of near shore species under NFMP is
sum of 16 (of 19) species identified in National Ocean Economics Program data for 2007. Total weight was 533,321 pounds. Not included in ranks
for value or weight as other entries are for single species.
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Lessons Learned

1. The MLMA has helped to foster broader understanding and observance of science-based, ecosystem-oriented,
multi-species approaches to management of living marine resources. But the MLMA is not the sole force
pushing for this way of doing business: other state legislation and federal law and policy are also significant

factors.

2. Authority for making decisions about management of living marine resources in California remains
fragmented. This fragmentation perpetuates single-species legislation, policy making, and management at
odds with MLMA goals. It is disruptive of the science-based decision making intended to lead to FMPs based
on prioritization. As long as this is the case, consistent policy making that promotes MLMA goals will be

difficult to achieve.

3. The MLMA'’s lack of mechanisms for measurement of progress and accountability has contributed to a slowing
of momentum and lack of progress in achieving core goals. The absence of such mechanisms leaves MLMA
implementation as a discretionary set of choices for DFG and the FGC. The absence of a clear management
plan for MLMA implementation further contributes to external frustration over accountability and

implementation priorities.

Capacity for Managing California’s Living Marine Resources

Budgets and human resources are critical components of capacity for managing living marine resources.

Budget and personnel

The extent and character of financial and human resources available to the Department generally, and the
Marine Region specifically, are important to understanding implementation of the MLMA. Implementation of
resources policies and programs requires money and people as surely as does building roads, regulating banks, or
running school systems. In fisheries management, as with any other policy area, it is sensible to secure money and

people sufficient to achieve desired policy goals, but not sensible to waste such resources.

The primary responsibility for implementing the MLMA lies with the Marine Region of DFG. The Commission
also gained new responsibilities in the MLMA: approving FMPs, requesting and receiving reports from the Department,
and providing guidance in implementation of fisheries management policies. While not having oversight powers in
relationship to the Department, the Commission’s exercise of their regulatory powers has great impact on the
Department, users of marine resources, and the public. The Commission also has a very large work load associated
with issuance of individual licenses and permits (e.g., for commercial fishing vessels or for limited entry fisheries) and

subsequent enforcement actions, requests for transfers of permits and licenses, and other actions.

The current budget of the Marine Region is $18.239 million (FY 2009-10). Perhaps the best way to put this

figure in context is to compare it to size of the California’s commercial fisheries and to total expenditures for
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recreational marine fishing. The total Marine Region budget was approximately 15 percent of the value of commercial
fishery landings in 2007 and slightly less than 5 percent of the combined commercial landing values and midpoint
estimate of expenditures on recreational marine fishing of $205 to $545 million annually. As shown below in discussion
of budgets and resources, MLMA implementation receives less than 20 percent of the total Marine Region budget, so

funds for this program are a modest fraction of the value of commercial and recreational fishing.

Still, the size of recreational and commercial fishing industries in the California economy is relevant to both the
attention likely to be received by policy makers and the comparative resources available for policy making and policy
implementation. While of great importance to direct users, and valued broadly by Californians, commercial and

recreation fishing are a small part of California’s economy, as illustrated in Table 2 below. In summary:

* Commercial and recreational fishing are roughly equivalent in economic value to hunting or timber harvest

* Total cash income from California farming is much greater, perhaps 80 times larger, than income from harvest
of marine resources
* Totaled together, direct uses of natural resources (fishing, hunting and timber harvest) and farming are small

fractions of the total California economy

1 Any sector has greater economic impact than cash income or expenditures (usually analyzed as “multiplier effects”), but these
data are useful to identify relative levels of economic activity.
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Table 2.

Economic value of California commercial and recreational fishing in context

Annual values

Total landed value of all California commercial fisheries, 2007 $120.2 million®?
Expenditures for marine recreational fishing, early 2000s $205 million to $545 million™
Retail sales associated with hunting in California, 2001 $526 million™*
Total value of timber harvest, 2007 $474 million™
Total cash income from California farming $39,000 million*®
California state gross domestic product, 2007 $1,800,000 million*’

Obviously, this information does not address whether the DFG budget is sufficient to meet the responsibilities
of the Marine Region It does, however, provide a context in which to understand the prospects for increases in
funding. Moreover, the public character of living marine resources means that there are limited incentives for private
users to invest in managing these resources more sustainably. Some management tools could possibly address this
second challenge. As an example, catch shares do not change the public character of a resource but create “owners” of
the rights to access the resource.'® Whatever the success of policies designed to influence use patterns of public
resources, the total economic value of living marine resources as a portion of the broader economy is harder to

change.

Furthermore, California’s current fiscal problems constrain the prospects for more spending on managing living
marine resources. State government budgets are being cut and personnel are being put on furloughs. Deficits are
significant and are projected to grow for several years.'® General fund allocations have been an irregular source of
revenues in the past and are likely to remain so for the foreseeable future. While fees have been important sources of

funding for DFG, there is often resistance to fees among users unless direct benefits are seen through dedication to

! National Ocean Economics Program. Commercial Living Marine Species in California, 2007.

> Woods Hole Oceanographic Institute. An Inventory of California Coastal Economic Sectors.
http://www.whoi.edu/mpcweb/research/NOPP/California%20region%20progress%20report%20Jan03.pdf See also: Linwood H.
Pendleton and Jamie Rooke. Understanding the Potential Economic Impact of Marine Recreational Fishing: California.
http://www.dfg.ca.gov/MLPA/pdfs/binder3di.pdf. Accessed October 19, 2009.

' International Association of Fish and Wildlife Agencies. Economic Importance of Hunting in America. 2002. Page 8.

!> california State Board of Equalization. California Timber Harvest Statistics.

1® california Department of Food and Agriculture. California Agricultural Resource Directory, 2008-2009. Page 23

7 california State Department of Finance. California Statistical Abstract. January 2009. Table D-1.

% state management of rights to use fresh water resources is an example of a similar, but not identical, public resource
framework.

19 http://www.lao.ca.gov/2009/bud/feb overview/feb overview 031309.pdf.
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specific purposes valued by fee payers. In any case, the limited total economic value of commercial and recreational

fishing also imposes limits on feasible fee revenues.

The Marine Region is just one of seven DFG regions whose broad mission encompasses much more than managing
marine resources. Though important historically, fishery management is just one part of the responsibilities in the
Marine Region, which also has pollution prevention, aquaculture, and bay management among other responsibilities.
The MLMA imposed significant new responsibilities on DFG and the Commission without establishing a reliable,
dedicated source of funding to support those responsibilities. When the law was passed, the Marine Region received
its first general fund appropriation in 1999-2000. And for the first time, commercial fishing programs, according to the

Fish and Game Code, were to be financed in part by revenues they generated.?

But funding in recent years has been volatile. As shown in Figure 5,* the largest category of funds for the
Department is “other” — mostly bond funds. The second largest category is appropriations from the state General
Fund. The third largest, “Fish and Game Preservation Fund,” includes sport fishing and hunting and commercial fishing
license revenues and a number of dedicated funds. Examples of marine-related dedicated funds include user stamp

fees to fund marine fish species research and recreational abalone management.

The 2006-07 budget of the Department was 23 percent larger than its 2005-06 budget, at least in part
reflecting a OPC/DFG joint work plan, with increases in bond funds and some increased fees and reimbursements, but
lower general fund appropriations. In 2008-09, the general fund appropriations declined, and allocation from bond
funds fell back to 2005-06 levels, resulting in a 26 percent decline in total revenues from 2006-07 and a nine percent

decline from 2005-06.

The sources of money for the Marine Region had been commercial fishing licenses, taxes on commercial
landings, and permit fees. Recreational fishing programs were also funded by their own revenues. Federal sources
such as the Federal Aid in Sport Fish Restoration Act of 1950 (Dingell-Johnson Act) and the Interjurisdictional Fisheries

Act of 1986 provided additional revenues for specific activities or as reimbursements.

Table 3 reports the information that is currently available about funding and staffing of the Marine Region and
of the MLMA program within the Marine Region. Funding and staff levels rose and fell from year to year similar to the
Department as a whole. Overall, MLMA funding and staff declined dramatically in the 2002-2006 period, but have
since returned to somewhat greater proportions of Marine Region funds than in the early period shown (14 percent

vs. 8 to 13 percent) and a larger proportion of staff (now 17 percent vs. 5 to 10 percent through 2006-2007).

While the Department manages MLMA processes, the Commission is responsible for approving FMPs and
fishery-related regulations and handling appeals of permits and revocations. The Commission does not have a separate
budget and only recently was identified as a “program” in the Department’s budget. In 2009-2010, the Commission

was budgeted for $1.379 million and was authorized for 7.8 personnel years.

Y FGC §711
2t Department, Budget Fact Book. January 10, 2008
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Figure 5.

DEPARTMENT OF FISH AND GAME
FUNDING SOURCES BY FISCAL YEAR
2007-08 Revised Program Budget (Dollars In Millions)
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Table 3. Budget and staff working on marine issues in the Department of Fish and Game

Fiscal Year | Total Marine | Total MLMA | Total Ma- MLMA staff
Region Funding rine Region
Budget Staff
1999-2000* $20,832,808 $2,800,000 203 10
2000-2001* $24,535,104 $2,100,000 213 11
2001-2002* $23,681,557 $2,400,000 213 11
2002-2003* $20,114,107 $2,400,000 197 12
2003-2004* $18,337,137 $900,000 173 9
2004-2005 $15,008,906 $829,000 116 9
2005-2006 $14,114,226 $900,000 114 9
2006-2007 $23,041,932 $3,235,000 152 15
2007-2008 $21,308,874 $3,055,000 153 26
2008-2009 $18,379,000 $2,655,000 148 26
2009-2010 | $18,239,000 $2,655,000 154 26
Notes:

1. Infiscal years 1999-2000 through 2003-2004, enforcement staff is included in Marine
Region staff total.

2. For these respective years, enforcement staff totaled 37, 46, 55, 53, and 50
positions.

3. Technical staff, including biologists, environmental scientists, economists,
statisticians, GIS and managers is 70-75 percent of total marine region staff in
the last four years.

Source: Data provided by Marine Region for this report.

In summary, examination of the comparative economic value of marine fishing in the California economy and
the budgets and personnel available to the Department and Commission is sobering for those interested in and
working in this important policy arena. Budgets and personnel provided are modest and highly variable. There is little
prospect for substantial increases and no evident way to reduce cyclical fluctuations in available budgets and personnel

under current law.

With a limited and shrinking resource base, the Department has been struggling to meet the challenge of the
MLMA and other fisheries management actions. The Commission equally struggles in its policy making and regulatory
roles. In the years immediately following passage of the MLMA, for example, the Commission was supported by staff
paid for with grants from private foundations. DFG staffers interviewed (and quoted anonymously in the “NFMP
debriefing” document) noted that mandates, such as the Nearshore FMP (NFMP) and the MLPA, often required DFG
staffers to be pulled from other projects, resulting in difficulty in successfully implementing policies and sustaining

momentum in programs.
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Vision and Strategy

The Marine Region of the Department wrote its first strategic plan in 2000, shortly after passage of the MLMA
and the MLPA. In July 2009, it published a new strategic plan in response to “new funding and unprecedented hiring in
2007 “under the joint OPC/DFG work plan (p. 4).” The new strategic plan sets three broad goals that correspond

closely to topics addressed in this report:
“Organizational Vitality: administrative functions, employee foundations, and internal communications
Marine Resources Stewardship: adaptive management, scientific capacity and regulatory programs
Public engagement: education, outreach, and collaborative efforts with others.” (p. 7)

The plan is attractive and succinct. Eight pages give brief descriptions of the mission and staffing of 14 specific
projects, e.g.: Administrative and License Sales Staff, Marine Fisheries Statistical Unit, Groundfish Project, Marine
Protected Areas Project, Project Review Project, and Fishery-Independent — SCUBA Assessment Project. Nine pages
outline the implementation process for the three goals. All of the specific commitments are on target. But most
commitments either define operational responsibilities, e.g.: “maintain a database of equipment owned by the Marine

Region,” or are very general:
“a staff person will develop a description of how to optimize training opportunities”
“selected staff will work with constituents to develop a working definition and model for ecosystem-
based management based on scientific and management literature”
“publish reports and the results of research, if appropriate”
“Staff will provide Marine Region partnership guidelines to potential partners”.

There is no indication in the plan that the Department used this opportunity to consult with stakeholders, the
Commission, or the Legislature, or to go through common steps of strategic planning, such as assessments of
strengths, weaknesses, opportunities, and threats. The plan does not address the specific challenges that are outlined
in this report — data poor fisheries, budget shortfalls, fragmented institutions, or lack of progress in preparing FMPs.
The plan does not set performance targets or deadlines and does not provide for monitoring and evaluation of
progress.? It says simply that every year the Regional Manager will select a high-priority action, assign someone to be

Champion, and have her assistant keep track of progress.

Scientific capacity

Historically, DFG was a respected science organization and contributed important new knowledge about
fisheries to the scientific literature. This contribution has fallen off considerably as resources have been squeezed.

Lack of resources (financial, professional) is often cited as an obstacle to achieving the vision of the MLMA. The data

22 . . . . . . .

The plan uses five to eight year timeframes, which are too long to guide management actions and are subject to external
influences such as the four-year election cycle for governor. These timeframes are more appropriate to measure success against
policy goals, such as sustainable use of marine resources.
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poor state of most fisheries means that DFG is starting from a very low baseline of information to achieve MLMA goals

or effective fisheries management in general.

DFG staff has broad responsibilities: gathering information from fisheries, understanding how fisheries oper-
ate, developing regulations, presenting information before the FGC, interacting with constituents, and responding to
legislative and FGC needs, among many others. These demands, as well as limitations in expertise, influence the
amount of scientific work the Department can realistically hope to carry out. As a result, DFG must utilize scientific in-
formation generated from outside: academia, other agencies, contractors, and collaborative efforts with fishermen.

DFG produces much of the routine scientific and statistical data that it uses for management.? Probably most
important is its role (sometimes in collaboration with other agencies) in gathering and analyzing fisheries-dependent
data, which is often the only source of data on abundance trends and is used as input for statistical stock assessments.
(Fisheries-dependent data are gathered as part of the fisheries management processes (e.g., catch records). Fisheries-
independent data are gathered by research projects not directly associated with fishery management.)

DFG also carries out some fisheries-independent surveys, such as diver surveys to assess abalone
abundance in fished and unfished areas. Remotely-operated submersible vehicles (ROVs) are used to assess
fish populations in fished and unfished areas as well. Herring populations in San Francisco Bay are estimated by
hydro-acoustic surveys and surveys of herring eggs. DFG staffers also conduct research to gather Essential
Fishery Information, or EFI, but it is difficult to gauge its extent for this report.

Recently, DFG has instituted a number of programs for improving fishery-dependent data gathering,
particularly in the sports fishery, and has been able to assemble data to move a number of finfish species from the

data poor to data-moderate categories.

However, there is concern that DFG lacks the capacity (personnel and budget) for detailed quantitative data
gathering from the majority of fisheries that it manages. There is also concern that, even if detailed quantitative data
were available, DFG does not have sufficient trained staff to conduct quantitative stock assessments or to interpret the
results of such surveys. The Marine Region currently has a few respected experts in statistics and population dynamics.

Hiring processes also make it difficult for DFG to hire and retain the most highly qualified staff according to interviews.

DFG has a history of successfully engaging with academic researchers to fill gaps in EFl and to conduct data
analyses. Academia and other research institutions (e.g. CalCOFI) can also address research questions that are beyond
current DFG capabilities (e.g. genetic stock identification, large-scale egg and larval surveys). Outside agencies are not
likely to be fully committed to DFG priorities, however, as they have their own statutory obligations and missions, so

that DFG needs to rebuild and retain a solid in-house capacity for science.

The variability of state funding for DFG discussed above also influences the amount, quality, and continuity of
scientific work carried out by DFG. Programs may be initiated during flush times, but terminated or reduced in scope

when times are lean.

23 See, e.g., http://www.dfg.ca.gov/marine/research.asp
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Lessons Learned

1.

Setting aside differences over priorities and methods, the budgets of the Marine Region and the Commission
over the past decade have fallen short of basic requirements for achieving significant progress o